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“Environmental impact” has received great attention over past decades
as the problem tightly connected with the operation of economic activities or
investments in development projects such as large-scale water source projects,
highways or roads construction, mining projects, industrial estates or residential
projects. These developments may cause both direct and indirect impact on the
environment and quality of life of people. Thailand has applied the concept of “EIA” which is

the abbreviation of Environmental Impact Assessment in assessing different types of large development
projects by requiring detailed reports to assess negative environmental impact generated from proposed

projects and prepare advanced measures to alleviate the impact. Thailand has started implementing the EIA
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requirement since 1992 when the country issued the Enhancement and Conservation of National
Environmental Quality Act B.E. 2535 and has developed suidelines on application of this tool continuously
until now (Administration and Public Relations Division, 2021). Currently, the law requires 35 types of projects
to prepare the EIA report prior to the commencement. There are also another 12 types of projects that may
cause adverse impact on both the environment and people’s health so developers have to provide the EHIA
report (Environmental Health Impact Assessment) with the coverage addressing issues that may affect
the environmentand health of local residents in areas affected by the projects (Office of Natural Resources

and Environmental Policy and Planning, 2021)

Environmental Impact Assessment mechanism or EIA has focused mainly on the impact arose from
projects developed in Thailand. However, the country has encountered a new challenge of “transboundary
environmental impact”, a heated debate topic at the moment. A clear example of such impact is transboundary
air pollution problems relating to PM2.5 which the Thai government has put this issue on the country’s
national agenda since 2019. Nowadays, the impact from toxic dust continues to intensify constantly, reaching

a new record high in 9 years. The cause of such problem did not limit only in Thailand but it was the result

of haze problems originated from neighboring countries (Isara New Agency, 2023). In this case, another aspect

of challenge for Thailand is that environmental assessment employing the EIA may not be able to apply with

projects situated outside the country but producing transboundary environmental impact. Moreover, such
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impact may result in violation of human rights
a S
general people may risk receiving the impact from
environmental pollution, chemical contamination or
destruction of way of life and ecological system
(Kornkanok, 2019). Therefore, transboundary environmental
impact has gained greater attention and the general
public should try to understand the significance of this
problem because the issue is no longer isolated from
their daily life. Thailand herself may also contribute
to such transboundary problems either as the

environmental impact generator or receiver.

Outstanding character of
transboundary environmental problem
is its “transboundary” feature which is
significantly related to “sovereignty” and
“national interest” that represent the
government’s authority in management to maximize
benefits fromm domestical resources. Meanwhile, there
are complexities and challenges in dealing with
transboundary environmental problems in topics

including

Sources of national resources do not limit only
in the boundary of one autonomous state so the
management of those resources is beyond one

government’s control;

Transboundary environmental problems usually

involve other issues like economic and social problems;

Problem of government-to-government
cooperation on transboundary environmental problems
may lead to conflicts between related countries if the
cooperation does not conduct in good faith (Soparatana,
2019). This has allowed international mechanism to
play a significant role on the operations of the
government and private sectors. The latter is in their
capacity as projects’ developers to establish advanced
prevention mechanism, create transboundary liability
standards and promote more respect on principles of
human rights. This article presents 4 examples of
mechanism applied in management of transboundary

environmental problems. They are.
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Note: Reference from https://www.osce.org/files/f/documents/4/5/488110.pdf

Example 1. Laying conceptual
foundation on Strategic Environmental
Assessment (SEA) through the Convention
on Environmental Impact Assessment
in a Transboundary Context 1991 or the
“Espoo Convention”, named after Espoo in
Finland which was the venue for the assembly of the
United Nations Economic Commission for Europe
(UNECE) with a total of 45 member countries in European
Union. Espoo Convention sets a broad framework on
procedures of transboundary environmental impact
assessment, rights, obligations and responsibility of
governments in assessing transboundary environmental
impact under the concept “The duty to prevent
transboundary pollution lies with country originating
the pollution. Governments cannot claim that they
have unlimited right to carry out activities within their
own jurisdiction without considering consequences

beyond their boundaries. They also cannot ask other

states to abstain from activities that may produce
transboundary environmental impact.” (UNECE, n.d.;
Sithi, 2016). The convention sets 11 procedures for
transboundary environmental impact assessment from
prior scrutinizing proposed projects to notification
affected parties, preparation of environmental impact
assessment documentation, consultation among
affected parties and post-projects/ activities analysis.
The whole procedures have taken into account
environmental impact in different stages from policy
charting to planning and programmes implementation
to ensure sustainable environmental impact assessment.
Meanwhile, the coverage of impact assessment under
the SEA will have greater degree than the EIA which
is the assessment only at project level (Sithi, 2016).
Although the concept has been implemented for
decades, there are constant applications in many

countries with continuous evolvement.



Example 2: ASEAN Agreement on Transboundary Haze Pollution is the first
regional agreement binding states with adjacent land to manage transboundary haze pollution from forest
fires and fires on the ground. The agreement was signed by governments of 10 ASEAN member countries on
10th June 2002 in Kuala Lumpur, Malaysia. It came into effect in November 2003. This agreement monitors
haze situations and provides information for other member countries when haze pollution occurs (ASEAN,
n.d.). However, this agreement does not strong enough as there is no required commitment from member
countries to prevent or mitigate the causes of haze pollution. Nevertheless, it is a significant step to develop
mechanism for solving regional transboundary environmental problems such as the establishment of ASEAN
Transboundary Haze Pollution Control Fund and ASEAN Coordinating Centre to monitor and control
transboundary haze pollution problems. In order to address transboundary haze pollution problems directly
and effectively, there should be strict enforcement of the agreement coupled with legislation of national laws

to control liabilities of private sectors and offer the public an access to information and opportunities to

better entering into legal justice procedures (Greenpeace Thailand, 2019).

Example 3: The 1995 Agreement on the Cooperation for the Sustainable
Development of the Mekong River Basin is a regional cooperation framework covering
4 countries in lower Mekong River Basin including Cambodia, Lao PDR, Thailand and Vietnam. The agreement
was signed on 5th April 1995 with main objectives are (1) Using water resources in a reasonable and fair
manner; (2) Maximization of water resource management while minimizing harmful consequences and
promoting sustainable development; and (3) Conserving water resources and related resources in Mekong
River Basin. Under this agreement, there were the establishment of Mekong River Commission as well as
significant mechanism to support equal and sustainable consumption of water in Mekong River Basin and

other resources in the basin (Mekong River Commission Secretariat, n.d.) under 5 regulating aspects including.



Vol.13 No.1 | January - June 2024

Procedures for Water Use Monitoring (PWUM)

They are procedures creating a system to monitor consumption of water in mainstream
and branches of Mekong River, with the coverage extend to water consumption for irrigations,

households and hydropower dams.

Procedures for the Maintenance of Flows on the Mainstream (PMFM)

They are procedures setting conditions on the assessment and creation of monitoring process to
maintain flows of Mekong River and Tonle Sap at normal level. If there are any serious situations,
the MRC will notify member countries to take necessary actions and provide academic technical

support to manage possible impact.

¢ River Commission Secretariat, 2017)




Although procedures under the agreement
set forth guidelines for comprehensive resource
management in the basin with the attempt to prevent
possible adverse impact, there are some limitations
and challenges on practical operations. For example,
communities along Mekong River in Thailand received
adverse impact from the construction of Xayaburi Dam
built to block the flow of Mekong River in Loa PDR,
approximately 200 kilometers from the Thai border in
Chiang Khan district of Loei province. The communities
found that water level severely fluctuated after the
operation of Xayaburi Dam, which greatly affected
ecological system of Mekong River. The situation caused
villagers to file a lawsuit against the Thai government
agency in the Administrative Court as it seemed to be
the only process allowing villagers to access the justice
system in demanding for transboundary responsibility.
Villagers cited reasons of negligence of duty under the
PNPCA procedures and unlawful signing of electricity
purchase agreement. But the Supreme Administrative
Court’s verdict dismissed the case on 17th August

2022, ruling that aforementioned reasons did not cause

transboundary impact (My Mekong, 2565; Workpoint
TODAY, 2565). This is the first case presented loopholes

in setting standards on responsibilities for people

affected by projects located in other country. Although
the Thai government fully carried out actions under
authority eranted by MRC regulations but Thailand was
still unable to handle transboundary impact problems
effectively enough (Sarinee, 2022). Therefore, the MRC
and 4 member countries need to consider directions
on appropriate management of transboundary impact
at national and international levels that respond to
the context of Mekong River Basin. At the same time,
the MRC has tried to collect information regarding the
environment, economic and social situations of
all 4 member countries to develop a database for
presentation of empirical information and analysis of
transboundary environmental impact in the future.
There is also the preparation of State of the Basin
Report (SOBR) every 5 years to present updated
situations in the basin for the purpose of planning of
joint appropriate regional management of Mekong

River basin.



Example 4: Application of “business
and human right” mechanism is the beginning
in setting transboundary liability standards for private
sectors under the United Nations Guiding Principles
on Business and Human Rights (or UNGP) by employing
procedures stated in the Human Rights Due Diligence
(HRDD). This requires investors to respect human rights
and take role in offering relief packages to people
affected by their business operation along the overall
supply chains. The UNGP has been initiated since 2003
but it is a non-legal binding pact (Kornkanok, 2019).
For Thailand, the country has accepted the UNGP
principles and developed the National Action Plan on

Business and Human Rights (NAP) that is consistent

WHAT ARE

{US Wy

HUMAN RIGHTS? .

with the UNGP. Department of Rights and Liberties
Protection of Ministry of Justice is the main agency
responsible for driving the NAP action plan, which
currently under the phase 2 operation (2023-2027).
Moreover, Thailand requires all companies listed on
the Stock Exchange of Thailand to prepare an annual
report (Form 56-1) in a new format known as “One
Report” which the Securities Exchange Commission
(SEC) also requests companies to disclose information
on their human right operations. Therefore, it is
considered that the above mentioned information
disclosure mechanism is the starting point for corporate
governance and monitoring of possible transboundary

impact (Sarinee, 2022).
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From the above examples in the development
of mechanism to solve transboundary environmental
problems showed that the establishment of government
cooperation of at least two agencies for joint
management of resources to maximize the efficiency
will have a significant role to address transboundary
impact. Such management can be carried out in
several formats such as creating an agreement to
allocate and jointly manage resources, linking national
and international laws or applying human right
principles to examine business operation of international
investors and etc. (Soparatana, 2019; Kornkanok, 2019;
Sarinee, 2022; Lanner, 2023). Developing an agreement
on transboundary environmental impact management
between states offers advantages in creating clarity
on operation and preventing disputes between states

as there is an opportunity for affected states to

participate in the process. However, such operations
need to be transparent and fair (Sithi, 2016). Although
the broad framework about solving transboundary
impact has incorporated international cooperation
mechanism in different aspects, there are still details
which member countries or countries originating
pollutions or affected countries have to mutually agree
in addition to the basic framework. Meanwhile, solving
transboundary environmental problem involves
several factors so it requires the application of various
tools whether they are economic tools, scientific tools
or legal tools. The issue is comprehensive and
challenging so all member states have to express
strong political intention to effectively implement the
agreement and cooperation among member countries

must be strengthened to establish the most efficient

mutual environmental management (Soparatana, 2019).




For Thailand, it is undeniable that the management of transboundary environmental impact is still

a crucial challenge, especially the law loopholes on liabilities for problem originators in case that proposed
projects situated outside the country’s border but such projects produce transboundary impact on Thailand;
and issues related to relief mechanism for people affected from such transboundary impact. Thailand has to
consider directions to prevent and address possible impact. In addition to modernization of related laws,
Thailand may need to consider measures to bring strict and effective supervision of cross-border investments
and develop mechanism to examine quality of human right reporting and integrate inter-organizations’ work
processes to be more effective and efficient in preventing, solving and managing transboundary environmental
problems (Soparatana, 2019; Sarinee, 2022; Lanner, 2023). This will lead to the establishment of mechanism
to solve transboundary environmental problems domestically and internationally. The mechanism should
also be consistent with directions of relevant agreements that Thailand is a member country for further action

in an appropriate manner in the future.
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